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INTRODUCTION 

1. On January 27, 2015, Bloom Lake General Partner Limited (“Bloom Lake GP”), 

Quinto Mining Corporation (“Quinto”), 8568391 Canada Limited and Cliffs 

Québec Iron Mining ULC (“CQIM”) (collectively, the “Bloom Lake 

Petitioners”) sought and obtained an initial order (as amended, restated or 

rectified from time to time, the “Bloom Lake Initial Order”) under the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

“CCAA”) from the Superior Court of Québec (the “Court”), providing for, inter 

alia, a stay of proceedings against the Bloom Lake Petitioners until February 26, 

2015, (the “Bloom Lake Stay Period”) and appointing FTI Consulting Canada 

Inc. as monitor (the “Monitor”).  The relief granted in the Bloom Lake Initial 

Order was also extended to The Bloom Lake Iron Ore Mine Limited Partnership 

(“Bloom Lake LP”) and Bloom Lake Railway Company Limited (together with 

Bloom Lake LP, the “Bloom Lake Mises-en-Cause” and together with the 

Bloom Lake Petitioners, the “Bloom Lake CCAA Parties”). The proceedings 

commenced under the CCAA by the Bloom Lake CCAA Parties will be referred 

to herein as the “CCAA Proceedings”. 
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2. On May 20, 2015, the CCAA Proceedings were extended to include Wabush Iron 

Co. Limited (“WICL”),  Wabush Resources Inc. (“WRI” and together with 

WICL, the “Wabush Petitioners”), Wabush Mines, Arnaud Railway Company 

and Wabush Lake Railway Company Limited (collectively the “Wabush Mises-

en-Cause” and together with the Wabush Petitioners, the “Wabush CCAA 

Parties”) pursuant to an initial order (as amended, restated or rectified from time 

to time, the “Wabush Initial Order”) providing for, inter alia, a stay of 

proceedings against the Wabush CCAA Parties until June 19, 2015, (the 

“Wabush Stay Period”) and approving an interim financing term sheet dated 

May 19, 2015 (as amended, the “Interim Financing Term Sheet”), providing an 

interim facility of up to US$10 million (the “Interim Financing”).  The Bloom 

Lake CCAA Parties and the Wabush CCAA Parties will be referred to 

collectively herein as the “CCAA Parties”.  

3. The Bloom Lake Stay Period and the Wabush Stay Period (together, the “Stay 

Period”) have been extended from time to time and currently expires on June 30, 

2017.  

4. On April 17, 2015, Mr. Justice Hamilton J.S.C. granted an Order (the “SISP 

Order”) approving, as it relates to the Bloom Lake CCAA Parties, a sale and 

investor solicitation process (as may be amended from time to time, the “SISP”) 

involving the business and assets of the Bloom Lake CCAA Parties. The SISP 

was subsequently amended and restated to reflect the inclusion of the Wabush 

CCAA Parties in the CCAA Proceedings and was approved nunc pro tunc as it 

relates to the Wabush CCAA Parties pursuant to an Order granted June 9, 2015 

(together with the April 17, 2015 Order, the “SISP Order”).  

5. On June 22, 2015, Mr. Justice Hamilton J.S.C. granted an Order (the “June 22 

Rep Order”) inter alia: 
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(a) Appointing Michael Keeper, Terence Watt, Damin Lebel and Neil 

Johnson as representatives (the “Representatives”) of the Salaried 

Members (as defined in the June 22 Rep Order); and 

(b) Appointing Koskie Minsky LLP and Nicholas Scheib (collectively 

“Representative Counsel”) as legal counsel to the Representatives. 

6. On November 5, 2015, Mr. Justice Hamilton J.S.C. granted an Order approving a 

procedure for the submission, evaluation and adjudication of claims against the 

CCAA Parties and their current and former directors and officers (as amended, 

the “Claims Procedure Order”). 

7. To date, the Monitor has filed thirty-five reports in respect of various aspects of 

the CCAA Proceedings. The purpose of this, the Monitor’s Thirty-Sixth Report 

(this “Report”), is to provide information to the Court with respect to:  

(a) The April 24 Forecast, as defined in the Monitor’s Thirty-Fourth 

Report; 

(b) The CRA ITA Audit, as defined in the Monitor’s Thirty-Fourth 

Report; 

(c) The reference of certain questions to the Supreme Court of 

Newfoundland and Labrador (Court of Appeal) (the “Newfoundland 

COA”) by the Lieutenant-Governor in Council for the Province of 

Newfoundland and Labrador pursuant to Orders in Council 2017-103 

and 2017-137 (the “Newfoundland Reference”) and the Monitor’s 

activities and position with respect thereto; 

(d) The current status of the Wabush Mine Sale Procedure, as defined in 

the Monitor’s Thirty-Second Report; 
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(e) The CCAA Parties’ motion (the “Allocation Motion”) for an Order, 

inter alia: 

(i) Approving the allocation methodology to be applied with 

respect to proceeds of realization and the costs of the 

CCAA Proceedings (the “Allocation Methodology”); 

(ii) Authorizing the repayment of the amount of approximately 

$4.1 million in inter-company funding advanced by Bloom 

Lake LP to CQIM since the start of the CCAA Proceedings 

pursuant to the provisions of the Bloom Lake Initial Order; 

and 

(iii) Authorizing the payment of certain amounts owing in 

respect of property taxes, claims for which are secured on 

the proceeds of realization of the applicable real property; 

and 

(f) Representative Counsel’s motion (the “Rep Counsel Fee and Scope 

Motion”) for an Order: 

(i) Authorizing the payment by the Wabush CCAA Parties of 

the legal costs of the Salaried Members; and 

(ii) Amending the June 22 Rep Order to include activities 

related to the Newfoundland Reference. 

TERMS OF REFERENCE 

8. In preparing this Report, the Monitor has relied upon unaudited financial 

information of the CCAA Parties, the CCAA Parties’ books and records, certain 

financial information prepared by the CCAA Parties and discussions with various 

parties (the “Information”).   
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9. Except as described in this Report: 

(a) The Monitor has not audited, reviewed or otherwise attempted to 

verify the accuracy or completeness of the Information in a manner 

that would comply with Generally Accepted Assurance Standards 

pursuant to the Chartered Professional Accountants of Canada 

Handbook; and  

(b) The Monitor has not examined or reviewed financial forecasts and 

projections referred to in this Report in a manner that would comply 

with the procedures described in the Chartered Professional 

Accountants of Canada Handbook.  

10. The Monitor has prepared this Report in connection with the Allocation Motion 

and the Rep Counsel Fee and Scope Motion, each returnable May 31, 2017. The 

Report should not be relied on for other purposes. 

11. Future oriented financial information reported or relied on in preparing this 

Report is based on management’s assumptions regarding future events; actual 

results may vary from forecast and such variations may be material.  

12. Unless otherwise stated, all monetary amounts contained herein are expressed in 

Canadian Dollars. Capitalized terms not otherwise defined herein have the 

meanings defined in the Bloom Lake Initial Order, the Wabush Initial Order or 

previous reports of the Monitor. 

EXECUTIVE SUMMARY 

13. Capitalized terms used in the Executive Summary are as defined in the relevant 

section of the Report.   

14. With respect to the Allocation Motion, the Monitor: 
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(a) Is of the view that the proposed Allocation Methodology is 

appropriate, fair and reasonable in the circumstances and supports the 

CCAA Parties’ request for approval of the proposed Allocation 

Methodology: 

(b) Supports the CCAA Parties’ request for authorization to repay the 

Bloom Lake Inter-Company Funding; and 

(c) Supports the CCAA Parties’ request for authorization to pay from the 

net proceeds of sale of real estate, after the application of the 

Allocation Methodology, outstanding property taxes that are not in 

dispute or otherwise contested, provided that there exists no competing 

claim which may rank equal or higher than such property taxes. 

15. With respect to the Rep Fee and Scope Motion, the Monitor: 

(a) Has no objection to the cap on legal fees proposed in the Rep Counsel 

Fee and Scope Motion, noting that actual costs must be validly 

incurred in accordance with the June 22 Rep Order; and 

(b) Has no objection to the proposed amendment of the June 22 Rep Order 

to include the Newfoundland Reference, though reserves the right to 

raise objections to the appropriateness and reasonableness of any fees 

incurred in respect of the Newfoundland Reference by Representative 

Counsel given the Monitor’s position with respect to the 

Newfoundland Reference. 

THE APRIL 24 FORECAST 

16. Paragraph 18 of the Monitor’s Thirty-Fourth Report stated: 

“18. The Monitor has been assisting the CCAA Parties in the 

preparation of the April 24 Forecast. Completion of the April 24 
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Forecast has been delayed pending counsel to the CCAA Parties 

finalizing its forecast of legal costs for the period.  The April 24 

Forecast will be filed with the Court once it is completed.” 

17. Since the date of the Monitor’s Thirty-Fourth Report, the Monitor has followed 

up several times regarding the forecast of legal costs for the period. Despite these 

efforts, the Monitor has not yet been provided a forecast of the CCAA Parties 

legal costs for its review and, accordingly, the April 24 Forecast has not yet been 

completed.  Counsel to the CCAA Parties has informed the Monitor that the 

forecast of legal costs for the period will be provided by no later than May 31, 

2017. 

THE CRA ITA AUDIT 

18. The CRA ITA Audit was discussed at paragraphs 40 to 42 of the Monitor’s 

Thirty-Fourth Report. Paragraph 42 of the Monitor’s Thirty-Fourth Report stated: 

“42. On the call on April 20, 2017, the Monitor requested copies 

of the correspondence from CRA and of the responses provided to 

CRA.  To date, those documents have not been provided to the 

Monitor.” 

19. Counsel to the CCAA Parties subsequently confirmed that copies of the 

correspondence from CRA and of the responses provided to CRA would be 

provided but that redactions would, in their view, be necessary as the documents 

include information relating to non-CCAA Parties.   

20. On May 25, 2017, counsel to the CCAA Parties provided redacted copies of the 

correspondence from CRA and the responses provided to CRA. 
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21. As the documents were only received on the eve of this Report, the Monitor has 

not yet reviewed the documents and, accordingly, is unable to provide any further 

update at this time or any comment on the potential implications of the CRA ITA 

Audit, if any, on the estates of the CCAA Parties. 

THE NEWFOUNDLAND REFERENCE 

22. The Newfoundland Reference refers the following questions to the Newfoundland 

COA (the “Reference Questions”), as set out in Order in Council 2017-013 

issued on March 27, 2017: 

(a) The Supreme Court of Canada has confirmed in Sun Indalex Finance, 

LLC v. United Steelworkers, 2013 SCC 6, that, subject only to the 

doctrine of paramountcy, provincial laws apply in proceedings under 

the Companies’ Creditors Arrangement Act, RSC 1985 c. C-36. What 

is the scope of section 32 of the Pension Benefits Act, 1997, S.N.L. 

1996, c. P-4.01 deemed trusts in respect of: 

(i) Unpaid current service costs; 

(ii) Unpaid special payments; and, 

(iii) Unpaid wind-up liability? 

(b) The Salaried Plan is registered in Newfoundland and regulated by the 

Pension Benefits Act, 1997. 

(i) Does the Pension Benefits Standards Act, R.S.C. 1985, c-32 

deemed trust also apply to those members of the Salaried 

Plan who worked on the railway (i.e., a federal 

undertaking)? 
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(ii) If yes, is there a conflict with the Pension Benefits Act, 

1997 and Pension Benefits Standards Act? If so, how is the 

conflict resolved? 

(iii) Does the Quebec Supplemental Pensions Plan Act, CQLR, 

c. R-15.1 also apply to those members of the Salaried Plan 

who reported for work in Quebec? 

(iv) If yes, is there a conflict with the Pension Benefits Act, 

1997 and the Quebec Supplemental Pensions Plan Act? If 

so, how is the conflict resolved? 

(v) Do the Quebec Supplemental Pensions Plan Act deemed 

trusts also apply to Quebec Salaried Plan members? 

(c) Is the Pension Benefits Act, 1997 lien and charge in favour of the 

pension plan administrator in section 32(4) of the Pension Benefits 

Act, 1997 a valid secured claim in favour of the plan administrator? If 

yes, what amounts does this secured claim encompass?  

23. The Monitor has endeavoured to discuss with counsel to the Province the 

limitation of the Reference Questions to matters of statutory interpretation of 

section 32 of the Pension Benefits Act, 1997, S.N.L. 1996, c. P-4.01 (the “PBA”) 

in the abstract without seeking to adjudicate matters that the CCAA Court has 

already determined will be dealt with in the CCAA Proceedings1.  Counsel to the 

Province declined to engage in any meaningful discussions in that regard. 

24. On May 5, 2017, the Honourable Mr. Chief Justice Green of the Newfoundland 

COA granted an ex parte Order (the “May 5 Reference Order”), a copy of which 

is attached hereto as Appendix A, inter alia: 

                                                 
1 The Order of the Honourable Mr. Justice Hamilton granted January 30, 2017 (the “January 30 
Jurisdiction Order”), which has not been appealed, addressed various jurisdictional issues and other 
preliminary objections with respect to the Pension Priority Motion. 
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(a) Inscribing the Newfoundland Reference for hearing; 

(b) Providing for notice of the inscription of the Newfoundland Reference 

to various parties; 

(c) Requiring Notices of Intention to Intervene to be filed by May 31, 

2017; 

(d) Providing for publication of newspaper notices by no later than May 

26, 2017; 

(e) Setting the timetable for the perfection of the Newfoundland 

Reference and disposition of other preliminary matters; and  

(f) Setting a status hearing for June 9, 2017, to address various matters 

(the “June 9 Hearing”).  

25. On May 9, 2017, counsel to the Monitor wrote to counsel to the Province (the 

“May 9 Letter”) to formally express its views on the Newfoundland Reference, 

including the view that the Reference Questions should be limited to the matters 

relating exclusively to the interpretation of section 32 of the PBA and that all 

other matters relating to the Wabush CCAA Parties or the Wabush CCAA 

Proceedings should be dealt with exclusively by the CCAA Court.  A copy of the 

May 9 Letter, without schedules, is attached hereto as Appendix B. 

26. On May 15, 2017, the Monitor filed a Notice of Intention to Intervene.  Also on 

May 15, 2017, the Monitor filed an application with the Newfoundland COA (the 

“Monitor’s Reference Application”) for an order granting the following relief: 

(a) That, pursuant to Rule 31 (2) of the Civil Appeal Rules, the May 5 

Reference Order be reheard by a panel of the Newfoundland COA; 

and 
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(b) That paragraph 5 of the May 5 Reference Order2 be stayed until full 

argument can be heard with respect to the timing and scope of the 

Newfoundland Reference.  

27. The Monitor’s Reference Application, a copy of which is attached hereto as 

Appendix C, was returnable May 23, 2017.  The Newfoundland COA declined to 

hear the Monitor’s Reference Application on May 23, 2017, and it will now be 

addressed at the hearing scheduled for June 9, 2017. 

STATUS OF POTENTIAL TRANSACTION FOR SALE OF WABUSH MINE 

28. An update with respect to the potential sale of the Wabush Mine was last provided 

in the Monitor’s Thirty-Fourth Report. In the Monitor’s Thirty-Fourth Report, it 

was reported that the Wabush CCAA Parties, in consultation with the Monitor, 

were in the process of endeavouring to negotiate a mutually acceptable asset 

purchase agreement. 

29. Since the date of the Monitor’s Thirty-Fourth Report, the parties have made 

considerable progress with efforts to negotiate a mutually acceptable asset 

purchase agreement.  While no agreement has been executed at the date of this 

Report and there is no certainty that an agreement will be executed, the Monitor is 

optimistic that an agreement will be executed in the near future. Further details of 

the current state of affairs with respect to the negotiation of a mutually acceptable 

asset purchase agreement are set out in Confidential Appendix D. 

30. If an agreement of purchase and sale is executed, the Monitor will provide details 

of the agreement, any conditions precedent and its recommendation on the 

proposed transaction in connection with any motion for approval of such 

transaction by the CCAA Parties. 

                                                 
2 Paragraph 5 of the May 5 Reference Order provides for the publication of newspaper notices. 
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THE ALLOCATION MOTION 

BACKGROUND 

31. As the Court is aware, various approval and vesting orders issued in the CCAA 

Proceedings specifically provide that the transactions were approved without 

prejudice to the rights of creditors to object to the allocation of proceeds. 

Accordingly, prior to any distribution to creditors it is necessary to obtain a final 

determination of the appropriate allocation of the proceeds of realizations among 

each of the CCAA Parties and amongst various asset classes. 

32. As is common in CCAA proceedings involving groups of related companies, 

many of the costs incurred by the CCAA Parties during the CCAA Proceedings 

have been shared costs for the benefit of each of the CCAA Parties which would 

have been difficult, if not impossible, to specifically allocate.  

33. As each of the CCAA Parties are separate legal entities with separate creditor 

constituencies3, it is necessary to provide for an appropriate, fair and reasonable 

allocation of costs in order to ensure that creditors of one CCAA Party are not 

prejudiced as compared to the creditors of other CCAA Parties.  Accordingly, it is 

necessary for an appropriate allocation of the costs of the CCAA Proceedings 

among each of the CCAA Parties and amongst various asset classes to be 

determined. 

34. As noted in its Thirty-First Report, the Monitor provided its recommendation for 

a proposed allocation methodology to the CCAA Parties and that recommendation 

was under consideration by the CCAA Parties.  

35. The CCAA Parties have informed the Monitor that they have reviewed and 

considered the allocation methodology proposed by the Monitor and agree that it 

represents a fair and reasonable approach. Accordingly, the CCAA Parties have 

now filed the Allocation Motion seeking approval of the Allocation Methodology. 

                                                 
3 Other than Wabush Mines JV, which as an unincorporated joint venture, is not a legal entity. 
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THE ALLOCATION METHODOLOGY 

36. The proposed allocation methodology was developed by the Monitor on a 

principled basis with a view to enabling proceeds of realization and the costs of 

the CCAA Proceedings to be allocated on a fair and reasonable basis consistent 

with the allocation methodology approved in other CCAA proceedings4. The 

Proposed Allocation Methodology is as follows: 

(a) Realizations from transactions would be allocated amongst specific 

assets and specific CCAA Parties as set out in each transaction 

agreement, which, in each case, are the allocations proposed by an 

arm’s length purchaser; 

(b) Non-transaction related realizations specifically attributable to a 

CCAA Party would be allocated to that CCAA Party.  For example 

cash on hand at the commencement of the CCAA Proceedings and 

collection of accounts receivable; 

(c) Non-transaction related realizations not specifically attributable to a 

CCAA Party would be allocated pro-rata based on total realizations. 

For example, interest on funds held by the Monitor; 

(d) Costs specifically attributable to an asset or asset category would be 

applied to that asset or category. For example, railcar storage fees 

would be applied against railcar proceeds; 

(e) Costs specifically attributable to a CCAA Party would be allocated to 

that CCAA Party. For example, Bloom Lake mine and Wabush Mine 

direct operating costs would be allocated to BLLP and to Wabush 

Mine JV respectively;  

                                                 
4 Including the CCAA proceedings of Timminco Limited and Bécancour Silicon Inc. 
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(f) Costs not specifically attributable to a CCAA Party would be allocated 

pro-rata based on net realizations after specifically attributable costs. 

For example, costs of management and legal and professional costs. 

Within this category, legal and professional fees billed on the Bloom 

Lake accounts will be allocated amongst the Bloom Lake CCAA 

Parties, legal and professional fees billed on the Wabush accounts will 

be allocated amongst the Wabush CCAA Parties and legal and 

professional fees billed on the joint Bloom/Wabush accounts will be 

allocated amongst all of the CCAA Parties; and 

(g) As the Wabush Mines joint venture is not a legal entity, it does not 

have assets and liabilities in its own right. Accordingly any 

realizations and costs notionally allocated to Wabush Mines in the 

foregoing steps would be allocated to the joint venturers, WICL and 

WRI, based on their respective joint venture interests. 

37. The Monitor has not included details of the calculation of the effect of the 

application of the proposed Allocation Methodology in this Report as the Monitor 

is of the view that the Allocation Methodology should be considered on a 

principled basis, without reference to the result for any specific creditor.  The 

Monitor does note however, that the estimates of the potential range of 

distributions to unsecured creditors of each of the CCAA Parties provided at 

paragraph 69 of the Monitor’s Thirty-Fourth Report were calculated applying the 

proposed Allocation Methodology.  

38. The Monitor is of the view that the proposed Allocation Methodology is 

appropriate, fair and reasonable in the circumstances and supports the CCAA 

Parties’ request for approval of the proposed Allocation Methodology. 
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REPAYMENT OF INTER-COMPANY FUNDING 

39. As previously reported in several of the Monitor’s reports, most recently in the 

Monitor’s Thirty-Fourth Report, the amount of approximately $4.1 million in 

inter-company funding has been advanced by Bloom Lake LP to CQIM since the 

start of the CCAA Proceedings pursuant to the provisions of the Bloom Lake 

Initial Order (the “Bloom Lake Inter-Company Funding”). 

40. The provisions of the various approval and vesting orders granted in respect of 

sales that have generated sale proceeds require that such proceeds be held by the 

Monitor pending further Order of the Court.  Accordingly, an Order of the Court 

is required to allow the repayment of the Bloom Lake Inter-Company Funding. 

41. If the Allocation Methodology is approved, CQIM will have sufficient funds to 

repay the Bloom Lake Inter-Company Funding. Failure to repay the Bloom Lake 

Inter-Company Funding would be detrimental to the interests of the creditors of 

Bloom Lake LP and would provide a wind-fall benefit to the creditors of CQIM. 

42. Accordingly, the Monitor supports the CCAA Parties’ request for authorization to 

repay the Bloom Lake Inter-Company Funding. 

DISBURSEMENT OF PROCEEDS TO PAY PROPERTY TAXES 

43. As the Court is aware, pre- and post-filing amounts are outstanding in respect of 

property taxes accruing to the closing date of various transactions involving the 

sale of real estate.  Those amounts have statutory priority on the proceeds of the 

realization of the real estate to which they relate, subject to any valid deemed trust 

in respect of the Pension Claims. 
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44. The provisions of the various approval and vesting orders granted in respect of 

sales that have generated sale proceeds require that such proceeds be held by the 

Monitor pending further Order of the Court.  Accordingly, an Order of the Court 

is required to allow disbursement of sale proceeds on account of priority property 

tax claims.  The CCAA Parties now seek an Order authorizing the payment from 

the net proceeds of sale of real estate, after the application of the Allocation 

Methodology, of outstanding property taxes that are not in dispute or otherwise 

contested, provided that there exists no competing claim which may rank equal or 

higher than such property taxes5.  

45. Various claims for property taxes have been made by the Ville de Fermont and 

the Ville de Sept Iles.  Those claims include both pre- and post-filing amounts, 

amounts relating periods subsequent to the closing of the sale of the real estate 

which have been assumed by the relevant purchaser, interest and amounts subject 

to contestation or appeal as discussed in earlier reports of the Monitor.  In 

addition, if the contestations and appeals are successful, refunds may be owing to 

the CCAA Parties, creating a potential amount that may be set-off against the 

amounts owing. The aggregate amounts of the claims as currently understood by 

the Monitor are summarized as follows:  

Bloom 
Lake GP 

Bloom 
Lake LP 

CQIM WRI Wabush 
Mines 

Arnaud 

$000 $000 $000 $000 $000 $000 
Principal 24,144.7 24,693.5 4,787.6 4,557.5 26.7 600.8
Interest 2,270.0 2,317.2 252.2 226.1 1.4 31.5
Disputed amounts (23,325.8) (23,635.8) (2,111.1) (5,594.6) (15.4) (269.8)
Undisputed Amount 3,088.9 3,374.9 2,928.7 (811.0) 12.7 362.5

Ville de Fermont Ville de Sept Iles

 

                                                 
5 For greater certainty, including any potential deemed trust claims in respect of the Pension Plans. 
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46. In addition to the amounts set out above, approximately $124,000 is claimed as 

owing by the Town of Wabush in respect of property taxes related to properties in 

the Town of Wabush. 

47. The claims of Ville de Sept Iles and the Town of Wabush against WRI, WICL, 

Wabush Mines and Arnaud Railway Company are subject to potential priority 

claims in respect of the Pension Plans. Accordingly, no amounts would be paid on 

account of such claims until the Pension Priority Motion has been finally 

determined. 

48. If the Allocation Methodology is approved and the request for authorization to 

make payments in respect of undisputed property tax claims is granted, it is 

anticipated that net proceeds from the sale of real estate, after allocation of costs, 

would be available to make payments to Ville de Fermont and Ville de Sept Iles 

in respect of their claims against Bloom Lake LP and CQIM respectively.  No 

amount would be paid on account of the claim of Ville de Fermont against Bloom 

Lake GP as there are no proceeds of sale of real estate in Bloom Lake GP. 

49. The specific amount of such payments can only be calculated once the Allocation 

Methodology has been approved and up to date billing information has been 

obtained in respect of the costs of the CCAA Proceedings. Accordingly, it is not 

possible at this time to calculate the specific amounts that would be available for 

payment. However, based on current estimates, the Monitor expects that if the 

Allocation Motion is granted, there would be sufficient net proceeds after 

application of the Allocation Methodology to pay the undisputed amount of the 

claim of Ville de Fermont against Bloom Lake LP in part and to pay the 

undisputed amount of the claim of Ville de Sept Iles against CQIM in full.  
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50. The Monitor supports the CCAA Parties’ request for authorization to pay from the 

net proceeds of sale of real estate, after the application of the Allocation 

Methodology, outstanding property taxes that are not in dispute or otherwise 

contested, provided that there exists no competing claim which may rank equal or 

higher than such property taxes.  Any payment would be made first on account of 

the principal amount of any pre-closing post-filing amount owing, secondly on 

account of the principal amount of any pre-filing amount owing and thirdly on 

account of any interest validly accrued on the secured claims. 

REP COUNSEL FEE AND SCOPE MOTION 

51. Payment of legal costs of Rep Counsel was last approved by the Court in an Order 

granted October 28, 2016 (the “October 28 Rep Fee Order”).  The October 28 

Rep Fee Order provided for payment by the Wabush CCAA Parties of the legal 

fees, taxes and disbursements of Representative Counsel for the period October 1, 

2016, to January 31, 2017, up to an amount of $35,000 per month in legal fees 

subject to a total cap for such legal fees of $140,000. 

52. The Rep Counsel Fee and Scope Motion seeks an Order: 

(a) Authorizing the payment by the Wabush CCAA Parties of the legal 

fees of the Salaried Members for the period to January 31, 2017, that 

were in excess of the cap on such fees in the October 28 Rep Fee 

Order;  

(b) Authorizing the payment by the Wabush CCAA Parties of the legal 

costs of the Salaried Members for the period February 1 to June 30, 

2017, up to an amount of $40,000 per month in legal fees subject to a 

total cap for such legal fees of $200,000; and  

(c) Amending the June 22 Rep Order to include activities related to the 

Newfoundland Reference. 
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53. Legal fees of Representative Counsel for the period October 1, 2016, to January 

31, 2017, were $154,165.00, $14,165.00 in excess of the total cap provided for in 

the October 28 Rep Fee Order. 

54. Representative Counsel has informed the Monitor that legal fees incurred in the 

period February 1 to April 30, 2017, total $41,853.50, leaving a balance of 

$158,146.50 against the proposed overall cap on legal fees for the period.  

55. Paragraphs 5 and 6 of the June 22 Rep Order state:  

5. GRANTS the motion of the Petitioners-Mises-en-cause (the 

"Representatives") appointing them as representatives of all 

salaried/non-Union employees and retirees of the Wabush CCAA 

Parties (namely, Wabush Iron Co. Limited, Wabush Resources 

Inc., Wabush Mines, Arnaud Railway company and Wabush Lake 

Railway Company Limited) or any person claiming an interest 

under or on behalf of such employees or former employees or 

pensioners and surviving spouses, or group or class of them 

(excluding Opt-Out Individuals, as defined below, if any), 

(collectively, the "Salaried Members"), in these CCAA 

proceedings, for the purpose of representing the Salaried Members 

in these CCAA proceedings and in particular with respect to 

proving, settling or compromising the rights and claims of the 

Salaried Members in these CCAA proceedings, who shall be 

bound by the actions of the Representatives and Representative 

Counsel (as defined below) in these CCAA proceedings; 

6. GRANTS the appointment of Koskie Minsky LLP and Nicholas 

Scheib (collectively, "Representative Counsel") as legal counsel to 

the Representatives in their capacity as representatives for the 

Salaried Members in these CCAA proceedings with the mandate to 

provide assistance to the Salaried Members so that the Salaried 
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Members are able to participate in the CCAA proceedings and the 

restructuring process in a more efficient manner, including to assist 

the Salaried Members in the evaluation of their entitlements and 

claims in a cost-effective and timely manner;” 

56. As discussed earlier in this Report, the Monitor takes that position that the 

Newfoundland Reference should be limited to matters of statutory interpretation 

in the abstract, that the Reference Questions should not be specific to the Wabush 

CCAA Proceedings or the Wabush Pension Plans, and that all matters relevant to 

the Pension Priority Motion can, and should, be dealt with by the Court in the 

CCAA Proceedings. The Monitor is of the view that this position is consistent 

with the January 30 Jurisdiction Order. 

57. In the Monitor’s view, it is not clear that any costs incurred or to be incurred by 

Representative Counsel in connection with the Newfoundland Reference fall 

within the parameters of the June 22 Rep Order and arguably do not do so. 

Accordingly, the Rep Counsel Fee and Scope Motion seeks to amend the June 22 

Rep Order to specifically include costs incurred in respect of the Newfoundland 

Reference. 

58. The Monitor requested that Representative Counsel provide a break-down 

between the major areas of activity in the CCAA Proceedings of the estimated 

legal fees for the period February 1 to June 30, 2017, on which the proposed cap 

was based.  The break-down provided by Representative Counsel included 

$25,000 related to the Newfoundland Reference.  Invoices have not been received 

from Representative Counsel for February, March or April 2017 and additional 

time related to the Newfoundland Reference could be included in those invoices. 

59. The Monitor understands that the CCAA Parties take no position with respect to 

the Rep Counsel Fee and Scope Motion. 
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60. The Monitor continues to be of the view that the involvement of Representative 

Counsel is beneficial. The Monitor has no objection to the cap on legal fees 

proposed in the Rep Counsel Fee and Scope Motion, noting that actual costs must 

be validly incurred in accordance with the June 22 Rep Order. 

61. With respect to payment of fees of Representative Counsel related to the 

Newfoundland Reference, the Monitor comments as follows: 

(a) Given the participation of Representative Counsel, the Province of 

Newfoundland and the regulators of the Wabush Pension Plans in the 

hearing that resulted in the January 30 Jurisdiction Order, and the fact 

that the January 30 Jurisdiction Order was not appealed, it is not clear 

that any fees incurred to date by Representative Counsel related to the 

Newfoundland Reference were necessary or fall within the scope of 

the June 22 Rep Order; 

(b) Given the scope of the May 5 Reference Order, the refusal of the 

Province to limit the scope of the Reference Questions and the refusal 

of the Newfoundland COA to hear the Monitor’s application prior to 

the June 9 Hearing, the Monitor understands the desire of 

Representative Counsel to participate in the June 9 Hearing; and 

(c) The reasonableness and appropriateness of Representative Counsel 

participating in the Newfoundland Reference will need to be 

determined following the June 9 Hearing and the hearing of the 

Pension Priority Motion scheduled to be heard June 28 and 29, 2017.    

62. The Monitor has no objection to the proposed amendment of the June 22 Rep 

Order to include the Newfoundland Reference, though reserves the right to raise 

objections to the appropriateness and reasonableness of any fees incurred in 

respect of the Newfoundland Reference by Representative Counsel given the 

Monitor’s position with respect to the Newfoundland Reference. 
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The Monitor respectfully submits to the Court this, its Thirty-Sixth Report. 
 
Dated this 26th day of May, 2017. 
 
FTI Consulting Canada Inc. 
In its capacity as Monitor of 
Bloom Lake General Partner Limited, Quinto Mining Corporation, 
8568391 Canada Limited, Cliffs Québec Iron Mining ULC,  
Wabush Iron Co. Limited, Wabush Resources Inc.,  
The Bloom Lake Iron Ore Mine Limited Partnership, 
Bloom Lake Railway Company Limited, Wabush Mines,  
Arnaud Railway Company and Wabush Lake Railway Company Limited 
 
 
 
  
 
Nigel D. Meakin   Steven Bissell  
Senior Managing Director  Managing Director  
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May 9, 2017 

Without Prejudice 

Sent By E-mail 

Rolf Pritchard, Q.C. 
Director- Civil Division 
Office of the Attorney General 
Department of Justice & Public Safety 
Government of Newfoundland and Labrador 

Dear Confrère, 

Â 

NORTON ROSE FULBRIGHT 
Barristers & Solicitors 1 Patent & Trade-mark Agents 

Norton Rose Fulbright Canada LLP 

1 Place Ville Marie, Suite 2500 
Montréal, Quebec H3B 1R1 Canada 

F: +1 514.286.5474 
nortonrosefulbright.com 

Sylvain Rigaud 
+1 514.847. 
sylvain .rigaud@nortonrosefulbright.com 

Y our reference Our reference 
01028478-0001 

ln the matter of the plan of compromise or arrangement of: Wabush Iron Co. Limited et al. 
S.C.M. 500-11-048114-157 

We are writing to you to express our concerns and position in connection with the ex parte arder issued on 
May 5th, 2017 (the May 5th Order) by the Newfoundland & Labrador Court of Appeal in relation to the reference 
initiated under the authority of Section 13 of the Judicature Act, R.S. N.L. 1990, c. J-4 and in furtherance of 
Orders in Council201 7-103 and 2017-137 (the Reference) . 

As you know, we act on behalf of FTI Consulting Canada lnc. , in its capacity as court-appointed monitor 
(the Monitor) to various parties subject to orders issued on January 2ih and May 20th, 2015 pursuant to the 
terms of the Companies' Creditors Arrangement Act, R.S.C., c. C-36, as amended (the CCAA) by the Superior 
Court of Québec, commercial division, for the District of Montreal (the CCAA Court) . 

For ease of reference, capitalized terms not otherwise defined in this letter shall have the meaning ascribed to 
them in the Monitor's Motion for Directions dated September 20, 2016, as amended on April 13, 2017 (the 
Motion for Directions), a copy of which is attached as Schedule A. 

The May 5th Order and the three (3) questions to be submitted to the Newfoundland & Labrador Court of Appeal 
by way of the Reference (the Reference Questions) , as currently drafted, appear to be inextricably related to 
the pending proceedings before the CCAA Court in the above-captioned matter, presided and supervised by the 
Honourable Justice Stephen W. Hamilton, J.S.C. more specifically as they concern the Wabush CCAA Parties 
(the Wabush CCAA Proceedings). As such, there exists in our view a significant risk that the Reference will be 
in part duplicative in light of the ongoing Wabush CCAA Proceedings, thereby potentially leading certain 
interested parties to mistakenly believe that issues relating ta the Wabush CCAA Parties are open for 
adjudication before both the CCAA Court and the Newfoundland & Labrador Court of Appeal., We are concerned 
that the Reference cou Id amou nt ta a collateral attack of orders previously made by the CCAA Court. 

We list in Schedule B hereto various orders issued by the CCAA Court (as supplemented by the relevant Motion 
records, including the Monitor's reports and exhibits) which in our view could have an impact on or be relevant ta 
the Reference Questions to be put before the Newfoundland & Labrador Court of Appeal. 

We have reached out on numerous occasions ta you and your colleagues (Phil ip Osborne and Raylene Stokes) 
to share our views as to the importance of limiting the scope of the proposed Reference Questions to matters of 

CAN_DMS: \107046614\3 
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legal entities and ali of them are members of Norton Rose Fulbright Verein. a Swiss verein. Norton Rose Fulbright Verein helps coordinate the activities of the members but does not itself 
provide legal services ta clients. Details of each entlty, with certain regulatory information, are at nortonrosefulbright.com. 
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Â 

NORTON ROSE FULBRIGHT 

statutory interpretation in abstracto as they relate to Section 32 of the Pension Benefits Act, 1997, S.N.L. 1996, 
c. P-4.01 (PBA), without overreaching and veering into the adjudication of the rights of parties already engaged 
in the Wabush CCAA Proceedings. We have specifically asked to be consulted with respect to the wording of the 
notices to be sent in connection with the Reference so as to avoid confusion amongst stakeholders and ensure 
that the Reference process does not run afoul of the current stay of proceedings against the Wabush CCAA 
Parties or disrupt the conduct of the Wabush CCAA Proceedings. 

ln this respect, we directed you to paragraph 7 of the Wabush Initial Order, which reads as follows: 

ORDERS that, until and including June 19, 2015*, or such later date as the Court may arder the (the "Stay 
Period") , no proceeding or enforcement process in any Court or tribunal (each, a "Proceeding") shall be 
commenced or continued against or in respect of the CCAA Parties, or affecting the Business operations 
and activities of the CCAA Parties (the "Business") or the Property, including as provided hereinbelow 
except with the leave of this Court. Any and ali proceedings currently under way against any or in respect 
of the CCAA Parties or affecting the Business or the Property are hereby stayed and suspended pending 
further arder of this Court, the whole subject to subsection 11.1 CCAA. 

*The current Stay Period has been extended and is set to expire on June 30, 2017, subject to further arder 
of the CCAA Court. 

The ability of the Monitor to seek directions and the CCAA Court's jurisdiction to hear the Motion for Directions 
are based on paragraph 68 of the Claims Procedure Order, paragraph 65 of the Wabush Initial Order as weil as 
Sections 9(1) and 11 CCAA, which read as follows: 

9.(1) Any application under this Act may be made to the court that has jurisdiction in the 
province within which the head office or chief place of business of the company in Canada is 
situated, or, if the company has no place of business in Canada, in any province within which 
any assets of the company are situated . 

( .. . ) 

11. Despite anything in the Bankruptcy and lnso/vency Act or the Winding-up and 
Restructuring Act, if an application is made under this Act in respect of a debtor company, the 
court, on the application of any persan interested in the matter, may, subject to the restrictions 
set out in this Act, on notice to any ether persan or without notice as it may see fit, make any 
arder that it considers appropriate in the circumstances. 

The CCAA Court issued on January 30th' 2017, its decision (the January 301
h Order) with respect to various 

jurisdictional issues and other preliminary objections raised with respect to the Motion for Directions by severa! 
parties, including Her Majesty in Right of Newfoundland, as represented by the Superintendent of Pensions. We 
attach for your convenience copy of the January 30 Order as Schedule C. The position of the parties in relation 
to said jurisdictional issues is summarized at paragraphs 23 to 28 of the January 30th Order. ln declining to refer 
any of the issues to the courts with jurisdiction in Newfoundland & Labrador, including specifically the questions 
as formulated by the representatives of the salaried employees and retirees (at paragraph 25) - which have 
since been adopted verbatim as the Reference Questions - the CCAA Court relied on well-established 
precedents that favour a single forum to hear ali disputes relating to an insolvent debtor (at paragraphs 29 to 33) 
and properly exercised its discretion not to seek the assistance of another court on the basis of legal, factual 
and practical considerations (at paragraphs 39 to 89), including the position of the United Steel Workers 
representing the unionized pensioners of the Wabush CCAA Parties, which supported the jurisdiction of the 
CCAA Court and objected to the referral of certain issues before the courts with jurisdiction in Newfoundland & 
Labrador (at paragraph 80), as weil as the fact that a plurality of non-unionized pensioners are residents in the 
Province of Quebec (at paragraph 77) . 
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The January 30th Order was not appealed from, and ali interested parties, including Her Majesty in Right of 
Newfoundland, as represented by the Superintendent of Pensions, have since agreed to debate the merits of the 
Motion for Directions before the CCAA Court on June 261h and 2ih, 2017. 

As for the Reference Questions, we have already expressed concerns about the formulation of questions 1 and 
3 and the extent to which the Newfoundland & Labrador Court of Appeal will be asked to determine the scope 
and dollar value of the deemed trusts, liens and charges, that may arise pursuant to Section 32 PBA, as this 
provision applies to the Pension Plans at stake in the Wabush CCAA Proceedings and more specifically the 
Motion for Directions. Further, the preamble to question 1 appears unduly argumentative and, in our view, 
obfuscates the interplay between Section 32 PBA and the applicable provisions of the CCAA and the terms of 
the orders issued to date in the Wabush CCAA Proceedings. 

The foregoing was noted by Mr. Justice Hamilton in the January 30th Order (at paragraph 66), wherein he also 
pointed out that such a question, inasmuch as the Wabush CCAA Parties are concerned, may weil be moot: 

Finally, as is typical in these cases, there is a close interplay between the NLPBA and the CCAA. 
The first question proposed by the representatives of the salaried employees and retirees is: 
"Assuming there is no issue of paramountcy, what is the scope of section 32 in the NLPBA deemed 
trusts". The scope of the NLPBA is not relevant if the NLPBA does not apply because of a conflict 
with the CCAA and federal paramountcy. ln that sense, there may not even be a need to deal with 
the interpretation of the NLPBA. 

As previously reported , we also seriously question the appropriateness of seeking the opinion of the courts of 
another forum than Québec with respect to question 2(b) . 

Before the issuance of the May 5th Order, we had specifically asked that you consider the possibility of 
coordinating the Reference with the ongoing Wabush CCAA Proceedings, and had asked to discuss the 
formulation of the Reference Questions and the wording of the notices, the whole in arder to avoid any actual or 
perceived duplication, inconsistency or contradiction in the parallel processes, to no avail to date. We note that a 
status hearing is set to take place on June 9, 2017 before the Newfoundland & Labrador Court of Appeal , but are 
of the view that it will be tao late at that point to properly address sorne of the concerns outlined above. 

lt is our view that the Monitor and its undersigned attorneys should have been consulted in connection with the 
May 51h Order and that same should not have been granted on an ex parte basis. We formally reiterate the 
invitation to discuss the foregoing with you at your earliest convenience, while we continue to contemplate the 
possibility to raise these issues directly before the CCAA Court and/or the Newfoundland & Labrador Court of 
Appeal. 

We are of the view that the Reference Questions should be limited to the matters relating exclusively to the 
interpretation of Section 32 PBA and that ali other matters relating to the Wabush CCAA Parties or the Wabush 
CCAA Proceedings should be dealt with exclusively by the CCAA Court. 

We would greatly appreciate a reply with respect to the foregoing by the end of the week. 
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;. 
NORTON ROSE FULBRIGHT 

Copy of this letter and of the May 5th Order will be circulated to the parties on the Service List in the Wabush 
CCAA Proceedings. 

SAR/ch/jrl 

Enclosures: 

Schedule A- Motion for Directions with Respect to Pension Claims; 
Schedule B - List of Relevant Orders with respect to the Wabuth CCAA Parties; and 
Schedule C - January 30th Order. 
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The Monitor’s Reference Application 
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Status of Negotiations of Asset Purchase Agreement 
 

 
 


